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March 2012

Response of the Office of Chief Counsel

Division of Corporation Finance

Re KSW Inc

Incoming letter dated January 272012

The proposal seeks to amend KSWs bylaws to require KSW to include in its

proxy materials the name along with certaih disclosures and statements of any person

nominated for election to the board by shareholder or group of shareholders who

beneficially owned 2% or more of ICSWs outstanding common stock and to allow

shareholders to vote with respect to such nominee

We note that KSW has adopted bylaw that allows shareholder who has owned

5% or more of KSWs outstanding common stock to include nomination for director in

KSWs proxy materials Given the differences between KSWs bylaw and the proposal

including the difference in ownership levels required for eligibility to include

shareholder nomination for director in KSWs proxy materials we are unable to concur

that the bylaw adopted by KSW sub$antially implements the proposal Accordingly we
do not believe that KSW may omit the proposal fromits proxy materials in reliance on

rule 14a-8i10 which permits the exclusion of proposal if company has already

substantially implemented the proposaL

Sincerely

BryanJ.Pitko

Attorney-Advisor



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDiJRES REGARDING ShAREhOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 t17 CFR 240 14a-8 as with other niatters under the proxy

nies is to aid those who must comply with the rule by offering informal advice and suggestions

andto determine initially whether or nçt it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholde proposal

under Rule 14a-8 the Divisions staff considers the information furnished to itby the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as ally information furnished by the proponent or-the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Conujissions staff the staff will always consider information concerning alleged violations of
the statutes administered by the- Cômmi.qsion including argument as to whether or notactivities

proposed to be taken would be violative of the statute ornile involved The receipt by the staff

of such information however should not be construed as chiuiging the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to-

Rule 14a-8j submissions reflect-only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the mer is of companys position with respect to the

proposal Only court such as U.S District Court -can decide hether company is obligated

to include shareholder.proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commissionenforcement action does not preclude

proponent or any shareholder of a-company from pursuing any rights he or she may have against

the company in court should the management omit the proposal frointhe compŁnys proxy
material



FURLONG FINANCIAL LLC
10 STRBT NE FUBLONGFINNCIAL.COM

Sung 710 202999 -8854

WAs1r1NGN DC 20002

February 122012

WA FIECTRONICMAIL

Office of ChiefCounsel

DMsion of Corporation Finance

Securities and Exchange Commission

lOOP Street NE

Washington DC 20549

Fii1 shartholdeipxuposals@sec.gov

Re KSW Inc

Proponents Position On Companys No-Action Request

Securities Exchaiure Act of 1934- Rule 14a-8

Dear Ladies and Gentleman

As the investment advisor to the Furlong Fund LLC the Proponent and the beneficial

owner of the shares of KSW Inc the Company am wiiting to respond to the Companys

letter dated January27 2012 the Companys Second Letter which supplements the

Companys no-action request letter the No-Action Request to the Staff of the Division of

Corporation Finance the Staff of the Securities and Exchange Commission the

Commission

BACKGROUND

In response to the shareholder proposal and supporting statement the Proosa1
submitted by theProponent the Company sent the No-Action Request to the Staff seeking to

exclude the Proposal under Rule 14a-8i1O In be No-Action Request the Company stated

that by making an amendment eAmendmeinNo to the Companys Restated and Amended

By-Laws the By-Laws the Company and its Board of Directors the Board had

substantially implemented the Proposal

The Proponent responded in letter dated January 272012 the Proponents Response

Letter highlighting several duff rences between the Proposal and Anndment No.1 including

the lack of true access to the COmpanys proxy materials the lack of supporting statement the

change in the ownership threshold the lack of the ability of shareholders to form group to

reach the threshold and the placement of the Amendment in supermajoiity by-law
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After receiving the Proponents Response letter the Company and the Board amended

the Companys By-laws again Amendment No.2 and sent the Companys Second Latter to the

Staff

ANALYSIS

After nking Amendment No and Amendment No.2 collectively the

Amendments to the Companys By-Laws the Company still has not substantially

implemented th ProposaL ThePropoSal and the By-Laws differ with respect to the ownership

threshold and shareholder grouping Inaddition the Amendments implemented proxy access in

the advance notice By-Law with supexxnajority provisions

The Staffs Position on Ownership Threshold and Shareholder Grouping Changes

Where proposal specifies both an ownership percentage and the ability to aggregate

shares and the company does not implement the exact provisions the Staff ha not concurred

with companys request to exclude under Rule 14a-8iXlO In the no-action letters cited in the

Companys Second Letter the Staff did concur with exclusion requests where the proposals were

not specific with respect to ownership threshold percentages or shareholder grouping However

all of the companies mentioned received similar and more specific proposals within one to

two years For the more specific proposals the Staff was unable to concur with the Rule 14a

8iXlO requests Compare General Djnamics Corp avail Feb 2009 concurring with

companys exclusion request after the company amended its bylaws to grant the ability to call

special meeting where the shareholders proposal did not include specific language to indicate

that the ppposa1 was meant to be applied to groups of shareholders Borders Group Inc avail

Mar 112008 concurring that company could rely on Rulel4a-8i10 because the

proponents proposal seeking no estiiction on the shareholder right to call special meethg

was ambiguous and the companys bylaws already granted the ability to shareholders and 3M
Co avail Feb 272008 concurring that the proposal could be excluded because it asked the

company to give holders of reasonable percentage of outstanding common stock the ability to

call special meeting and the company amended the bylaws to give holders of 25% of the

outsthnding common stock the ability with General Dynamics Corp avail Jan 24 2011

rejecting the l4a-8i10 request stating the proposal specifically seeks to allow shareholders

to call special meeting if they own in the aggregate 10% of the compans outst2nIing

common stock whereas General Dynamics bylaw requires special meeting to be called at the

request of group of shareholders only if the group owns in the aggregate at least 25% of

General Dynamics outstanding voting stock 3M Co avail Feb 172009 declining



Office of Chief Counsel

Division of Coiporation Finance

February 122012

Page

request to concur where the proponents proposal specifically called for holders of 10% to be

able to call special meeting and the companys bylaws only granted shareholders owning 25%

the ability and Borders Group Inc avail Feb 162009 same

The no-action letters discussed above demonstrate that the Staff has not been able to

concur with Rule 14a-8a10 exclusions where the proposal calls fcc specific percentage or

specifically allows for groups to aggregate shares if those provisions are not implemented in the

bylaws The Proposal would grant proxy access to shareholders or groups of shareholders

owning in the aggregate 2% or more of the Company In contrast the Companys By-Laws

including the Amendments grant proxy access to an individual shareholder and not groups of

shareholders owning 5% cc more of the Company Thus the Proposal has not been

substantially implemente

Supermajority Provisions and the Advance Notice By-Law

In response to claims that the Company placed proxy.accessin by-law with

supermajority provisions the Companys Second Letter states that the Board chose to amend

By-Law 13 rather than adopt new by-law as requested in the Proposal because By-Law 13

already contained procedures for shareholder nominations of directors However By-Law 13 is

the advance notice by-Jaw The problem with amending the advance notice by-law is that the by
law language no longer states affirmatively that shareholder with less than 5% tnjpcan

still make nomination even if that shareholder wishes to pay for his ocher own proxy

solicitation It should be noted however that the language of the by-law does say that

nominations may be made by the Board or shareholder.with at least 5%which could be

interpreted to not restrict all other shareholders Onthe contrary as stated in the ProponCuts

Response Letter the by-law could be intapreted to restrict all other shareholders holding less

than 5% from making any nominations If state court detennines this is as an unreasonable

restriction on the shareholder franchisej the by-law language iou1d be in violation of Delaware

law See Jana Master Fund Ltd CNEr Networks Inc 954 A.2d 335 344DeL 1.2008

noting that the court has warBed that when advance notice bylaws unduly restrict the

stockholder franchise or are applied inequitably they will be struc1 down quoting Openwave

Sys Inc Harbinger Capital Partners Master Fund Ltd 924 A.2d 228239 Del Ch

2007

The purpose of briefly mentioning state law matter here is only to show that the

Proposal was not intended to restrict other shareholders from making nominations Nor was the

Proposal ever intended to be incorporated into the advance notice by-law
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CONCLUSION

encourage the Staff to agree that the Company may not properly exclude the Proposal

under Rule 14a-8i1O for the reasons outlined above as well as in the Proponents Response

Le
Should the Staff need any additional information please feel free to .contact ma at 202

999-8854 or dan@furlongftnancial.com Thank you for your time and consideration

Sincerely

Daniel Rudewicz CPA

Enclosures

cc VIA ELECTR ONIC MAIL
Mr James Oliviero

joliviero@ksww.com

VL4 ELECTRONIC MAlL
Mr Troy Harder

trov.harder@bgllp.com
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January27 2012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

IOOF Street N.E

Washington D.C 20549

Re KSW Inc No-Action Request dated January 2012

Ladies and Gentlemen

This letter is in response
to the letter dated January 27 2012 from Furlong Fund LLC the

Proponent to the Staff of the Division of Corporation Finance of the Securities and

Exchange Commission the Commission asking that the Staff not concur that KSW inc

the Company may exclude from its proxy statement and form of proxy for the

Companys 2012 annual meeting of stockholders collectively the 2012 Proxy Materials

stockholder proposal and statement in support thereof the Proposal received from the

Proponent The Proponents letter is attached hereto as Attachment

As described in the Companys No-Action Request dated January 2012 and aftached

hereto as Attachment on January 2012 the Board of Directors of the Company the

Board adopted.a resolution to amend the Companys existing By-Law 13Q in an effort to

implement proxy access for significant shareholders Amendment No We respectfully

note that the Board chose to amend By-Law 13 rather than adopt new By-Law as requested

in the Proposal because By-Law 13 already contained procedures for shareholder

nominations of directors The following addresses the Proponents positions that proxy

access has not been implemented with Amendment No the Proposal allows for

statement of support for shareholder nominees while Amendment No does not the

ownership threshold adopted by the Board is higher than the threshold in the Proposal and

the Proposal allows shareholders to form groups to satisfy the ownership threshold while

AmendmentNo does not

Implementation of Proxy Access and Shareholder Statement of Support

Having considered the Proponents response to the Companys No-Action Request on

Janiary 272012 the Board adopted further amendment to By-Law 13 Amendment No
to make clear that nominating shareholder who meets the criteria and follows the
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procedures set forth in By-Law 13 will have the ability to access the Companys proxy

materials and provide for nominating shareholder to include statement of support for

his or her nominee in the proxy materials The text of By-Law 13 marked to show the

changes resulting from Amendment No.2 is as follows underlined text showing additions

and strlkethroughs showing deletions

13 NOMINATIONS OF DIRECTORS ELECTION Subject to the rights if any

of the holders of any series of Preforred Stock to elect additional Directors under

circumstances specified in Preferred Stock Designation only persons who are

nominated in accordance with the following procedures will be eligible for election as

Directors of the Company

Nominations of
persons

for election as Directors of the Company may be

made at meeting of stockholders by or at the direction of the Board or iiby

stockholder the Nominator who meets the criteria and complies with the

procedures set forth in this By-Law 13 Each Nominator may nominate one candidate

for election at meeting the Nomineel At Nominators request the Company

shall include in its proxy materials for the appliàable meeting of stockholders the

name of the Nominee and the Nominators Statement as defined below All

nominations by Nominators must be made pursuant to timely notice in proper written

form to the Secretary

To be eligible to make nomination Nominator must

have beneficially owned 5% or more of the Companys outstanding common

stock the Required Shares continuously for at least one year

ii execute an undertaking that the Nominator agrees to assume all liability of

any violation of law or regulation arising out of the Nominators

communications with stockholders including the disclosure required by By
Law 13c and to the extent it uses soliciting material other than the

Companys proxy materials comply with all applicable Jaws and regulations

and

iii be current in all required filings with the Securities and Exchange

Commission regarding such Nominators ownership of the Companys

conunon stock

To be timely Nominators stockholdor notice must be delivered to or

mailed and received at theprincipal executive offices of the Company not less than

60 calendar days prior to the meetingHOWEVER that in the event

3968755
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that public announcement of the date of the meeting is not made at least 75 calendar

days prior to the date of the meeting notice by the Nominator ctockholdar to be

timely must be so received not later than the close of business on the 10th calendar

day following the day on which public announcement is first made of the date of the

meeting To be in proper written form such Nominators atooltholdul3 notice must

set forth or include the name and address as they appear on the Compans books

of the Nominator atocitholder giving the notice-and of the beneficial owner if any on

whose behalf the nomination is made ii representation that the Nominator meets

the criteria set forth in By-Law 13bsteekheldegiving-the-netiee-is-a-holde-ef

record of stock of the Company entifledto vote at such meeting and intends to appear

in person or by proxy at the meeting to nominate the peroon or persons specified in

the notice lii the class and number of shares of stock of the Conipany owned

beneficially and of record by the Nominator stockholder giving the notice and by the

beneficial owner if any on whose behalf the nomination is made iv description

of all arrangements or understandings between or among any of the

teeltheldec-giviag-the-netici the beneficial owner on whose behalf the

notice is given cinch ntbe Nominee and any other person or persons naTning

such person or persons pursuant to which the nomination or nominations arol to be

made by the Nominatorstookholder giving the notice such other information

regarding ouch nthe Nominee proposed by the Nominator ttockholdar giving the

notlee-as would be required to be included in proxy statement filed pursuant to the

proxy rules of the Securities and Exchange Commission had the njominee been

nominated or intended to be nominated by the Board and vi the signed consent of

each nthe Nominee to serve as director of the Company if elected 3i
Nominator shaH have the option to furnish statement not to exceed 500 words in

sutmort of the Nominees candidacy the Nominators Statement at the same time

it provides such notice to the Secretary At the request of the Board any person

nominated by the Board for election as Director must furnish to the Secretary that

information required to be set forth in stockholders notice of nomination which

pertains to the nominee The presiding officer of the meeting for election of Directors

will if the facts warrant determine that nomination was not made in accordance

with the procedures prescribed by this By-Law 13 and ifhe or she should so

determine he or she will so declare to the meeting and the defective nomination will

be disregarded Notwithstanding the foregoing provisions of this By-Law 13

stockholder Nominator must also comply with all applicable requirements of the

Securities Exchange Act of 1934 as amended and the rules and regulations

thereunder with respect to the matters set forth in this By-Law 13

3968755.1
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Ownership Threshold and Shareholder Grouping

In its adopting release for Rule 14a-1l the Commission noted that it determined that

requiring significant ownership threshold was appropriate in balancing against the potential

practical difficulties of requiring inclusion of shareholder director nominations in

companys proxy materials SEC Release No 33-9136 at 217 Aug 25 2010 In addition

recognizing that companies meeting the definition of smaller reporting company in Rule

12b-2 which the Company does may have had less experience with existing forms of

shareholder involvement in the proxy process the Commission implemented three-year

delayed effective date of Rule 14-il for smaller reporting companies Id at 176 As noted

in the Companys No-Action Request in considering the appropriate ownershipthreshold for

shareholders to nominate candidates for director the Board determined that 2% ownership

threshold was too low because of the relatively small market capitalization of the Company
While Rule 14a-1l as adopted by the Commissioncontained an ownership threshold of 3%
it also included three-year holding period requirement The Board determined that an

ownership threshold of 5% combined with only one-year holding period requirement was

an appropriate threshold to allow stockholders who have had meaningful ownership interest

in the Company to exercise their right to nominate directors to the Board For the same

reason the Board determined that permitting multiple shareholders to combine their

shareholdings for
purposes

of satisfying the ownership requirements would allow individual

shareholders who do not have significant stake in the Company to circumvent the purpose of

the ownership threshold

The Staff has granted no-action relief where the essential objectives of the proposal had been

met For example in General Dynamics Corporation Feb 2009 the shareholders

proposal sough to provide holders of 10% of General Dynamics outstanding common stock

the power to call special meetings In that instance the board bad adopted bylaw

amendment that allowed special stockholder meeting to be called by the board upon written

request by single holder of at least 10% or holders in the aggregate representing at least

25% of the outstanding voting power of the company Although the minimum ownership

required for group of stockholders to call special meeting differed from that requested by

the proposal the Staff agreed with the company that the proposal had been substantially

implemented as the essential objectives of the proposal i.e the ability of the stockholders to

call special meeting had been met See also Borders Group Inc Mar 11 2008 and 3M

Company Feb 27 2008

In this case the Proposals essential objective is the implementation of proxy access

Amendment No.2 implements proxy access by allowing shareholder who meets ihe stated

criteria to have his or her director nominee along with statement of support.included in the

Companys proxy materials

3968755.1
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Based on the above together with the Companys No-Action Request on behalf of the

Company we hereby respectfully request that the Staff concur in our opinion that the

Proposal may be properly excluded from the 2012 Proxy Materials pursuant to RnJe 14a-

8i10 because it has been substantially implemented by the Company If you have any

questions or need any additional information please contact the undersigned at 713 flI

1456 or troy.harderbg1lp.com

Very truly yours

Bracewell Giuliani LLP

Troy Harder

/pd

Enclosures

cc Furlong Fund LLC
10 Street NE
Washington DC 20002

danfurlongfinanciaLcom

James Oliviero

General Counsel

KSW Inc

37-16 23 Street

Long Island City New York 11101

3968155.1
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Surra 710 202999-8854

WASHINGTON DC 20002

January27 2012

VIA ELECTRONiC MAIL AND HAND DEU VERY

Office of Chief Counsel

DivisiOn of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Pall2il sbartholderpmposals@sec.aov

Re KSW Inc

Proponents Position on Companys No-Action Request Dated January 2012

Securities Exchanae Act of 1934-Rule 14a-8

Dear Ladies and Gentleman

As the investment advisor to the Furlong Fund LLC the Proponent and the beneficial

owner of the shares of KSW Inc the Company am writing to respond to the letter sent by

the Company to the Staff of the Division of Corporation Finance the Stat of the Securities

and Exchange Commission the Commission requesting that the Staff concur with the

Companys view that the shareholder proposal and supporting statement the Proposal of the

Proponent may be propealy excluded from the Companys proxy statement and form of proxy

the Proxy Materials for the Companys 2012 annual meeting of stockholders the 2012

Annual Meeting ask the Staff to not concur that the Proposal may be excluded from the 2012

Annual Meeting Proxy Materials pursuant to Rule 14a-8iXlO

ANALYSIS

Rule 14a-8IX1O permits company to exclude shareholder proposal from its proxy

materials if the company has substantially implemented the action requested Texaco Inc

avail Mar 28 1991 citing Securities Exchange Act Release No 19135 Aug 16 1983 The

Staff has stated it will consider whether the policies practices and procedures administered by

company address the operational and managerial programs as outlined by the guidelines

in the proposal Texaco Inc avail Màr 281991 Moreover the Staff stated that whether

proposal has been substantially implemented depends upon whether its particular policies

practices and procedures compare favorably with the guidelines of the proposal hL emphasis

added
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The Company claims that by amending By-Law 13b the Amendment of the

Companys Restated and Amended By-Laws the By-Laws the Proposal has been

substntiI1y implemented However ask the Staff to not concur that the Proposal may be

excluded because proxy access has not been implemented by the Amendinent the

ownership threshold has been raised to 250% of the threshold in the Proposal the Proposal if

passed could be amended by majority instead of the supermajority required after the

Amendment the Proposal allows for statement of support for shareholder nominees

required to be placed on the Companys proxy card while the By-Laws do not and the

Proposal explicitly states that shareholders can fonn groups to reach the threshold while the By
Laws do not

Proxy ccess Has.Not Been Implemented

Claiming to recognize the value of offering proxy access the Board of Directors of the

Company the Board amended the Companys By-Laws on January 2012 There is

fundamental difference between how proxy access is implemented in the Proposal and how it is

implemented in the Amendment The Company has claimed to both the Proponent and the

financial press that the Company offers proxy access See Kristin iribben Adopting Proxy

Access Smart Defense Agenda Jan 23 2012 However the Companys version of proxy

access KSW Proxy Access found in the Amendment copy of which is attached to this

letter as Exhibit is not the same as the Proponents version of proxy access Furlong Proxy

Access found in the Proposal copy of which is attached to this letter as Exhibit

In August 2010 the Commission adopted Rule 14a-1 of the Securities Exchange Act of

1934 Rule 14a-1 to provide proxy access to shareholders Facilitating Shareholder Director

Nominations Securities Act Release No 9136 Exchange Act Release No 62764 Investment

Company Act Release No 2938475 Fed Reg 56668 Aug 25 2010 Rule 14a-l required

companies to include information about shareholder nominees for director in company proxy

statements and the names of the nominee or nominees as choices on company prosy canis JiL

at 56678 emphasis added The purpose of the Proposal was to offer the Companys

shareholders chance to vote on bylaw that would offer proxy access in much the same way

that Rule 14a-1 would have More specifically by including the language shall include in its

proxy materials the Proposals bylaw would offer shareholders among other things the ability

to include the name of shareholder nominees for director as choices included in the Companys

Proxy Materials In contrast the Amendment doesnt mention the ability of the stockholder to

access the Proxy Materials Nowhere in the Companys By-laws including the Amendment is

there mention of access to the Companys proxy materials for the shareholder making the

nomination KSW Inc Form S-8 Feb 13 1997 The ability to have shareholder nominees
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name on the Companys proxy card is an important difference between KSW Proxy Access and

Furlong Proxy Access This difference alone should be enough for the Staff to reach the

conclusion that the Proposal has not been substantially implemented

If the Amendment does not offer access to the Companys proxy card it dearly does not

compare favorably with the guidelines of the Proposal The Amendment merely creates rule

that any stockholder wishing to make nnination must now own 5% of the Shares where

previously there was no level The Amendment has only created an additional impediment to

shareholder nominations Creating an additional requirement to make nontinntion whilenot

offering access to the Companys proxy materials does not compare favorably with the

guidelines of the Proposal

The Ownership Threshold Has Been Changed

Another important material difference between the Proposal and the Amendment is the

ownership threshold When companys action or other authorities actions have yet to

implement the proposal at the precise ownership thresholds the Commission has ruled that

proposal has not been substantially implemented Thus the Proposal maynot be properly

excluded under 14a-8i10

Ownership Threshold is 250% olthe Level Proposed

The
percentages

of ownership required for shareholder nominations in the Amendment and

the Proposal are substantially different The Amendment sets the ownership threshold for

shareholder nominations at 5%This level 250% of the ownership threshold in the Proposal

2% ownership level is significantly easier to achieve than 5% level During the comment

periods for Rule 14a-l the Commission received many letters concerning the ownership

threshold One such letter from the Council for Institutional Investors CIF laid out extensive

evidence as to why 5% threshold was too high In the companies in the UI study if the ten

largest institutional investors that engage portfolio companies were to aggregate shares

aggregated holdings would reach ownership levels ranging from 2.13% to 3.98% with an

average of 238% Council of Institutional Investors Comment Letter on SEC Release No 33-

9046 Aug 2009 Using the 2.13% to 3.98% ownership level range in the study the

shareholders mentioned above would reach 5% in none of the companies in the sample but

would reach 2% in all of the companies in the sample Furthermore the Commission has stated

that it is concerned that at an ownership threshold of 5% proxy access would not be viable

More specifically the Commission stated We are concerned however that use of Rule 14a-i

may not be consistently and realistically viable even by shareholder groups if the uniform
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ownership tlueshold were set at 5% or higher Facilitating Shareholder Director Nominations

Securities Act Release No 9136 Exchange Act Release No 62764 Investment Company Act

Release No 2938475 Fed Reg 5666856692 Aug 25 2010

iL The Staffs Position on Suecial Meetina Ownershin Threshold Chanaes

To date the Staff has yet to consider proposal where company claimed it had

substantially implemented proxy access while increasing the ownership threshold Due to the

lack of precedent concerning proxy access the special meeting proposals and the proxy access

proposals can be compared because the presence of an ownership threshold makes them

analogous In ATTInc the Staff stated that it was unable to concur with the companys view

thatbyimplementingthcabilitytocallaspecialmeetingatalevelofl50%oftheamountinthc

proponents proposal the proposal may be excluded under 14a-8iXlO ATT Inc avail Feb

122010 see also General 1ynainics Corp avail Jan 242011 commenting that the Staff

does not believe the proposal may be omitted from itS proxy materials in reliance on 14a-

8i10 noting the proposal specifically seeks to allow shareholders to call special meeting if

they own in the aggregate 10% of the companys outstanding common stock whereas General

Dynamics bylaw requires special meeting to be called at the
request of group of

shareholders only if the group owns in the aggregate at least 25% of General Dynamics

outstanding voting stock Allegheny Energy Inc avail Jan 15 2009 rejecting request to

concur that proposal may be excluded pursuant to Rule 14a-8iXlO where the proposal asked

for an amendment for 10% holders to be able to call special meeting and the company amended

its bylaws to allow 25% holders to call special meeting AMNHealthcare Services Inc avail

Dec.30 2008 refusing to concur with companys 14a-8il0 request because the proposal

called for 10% ownership.threshold to call special meeting and the company offered only

those shareholders owning 25% or more the ability to call special meetings

The position that an ownership threshold change is not equivalent to substantial

implementation is consistent with the Staff no-action letters cited by the Company in its no-

action request For example the first no-action letter the Company cited was Bank ofAmerica

Inc avail Dec 15 2010 Bank of America was granted relief under 14a-8iXlO because the

proponents proposal called for among other things 10% requirement to call special

meeting Bank of America was granted the relief because it amended its bylaws to allow those

holding 10% of shares outstanding the ability to call special meeting It is important to note that

the ownership threshold in the proponents proposal and the amendment were both 10% There

was no change in the ownership threshold This is also true for the other no-action letters cited by

the Company See McKesson Corp avail Apr 82011 receiving no-action relief under 14a-

8iXlO from the Staff because the company had already committed to providing shareholders
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at companys upcoming annual meeting with an opportunity to approve amendments to

companys certificate of incorporation that would 0limint the supermajority provision

Evcelon Corp avaIl Feb 26 2010 receiving no-action relief under 14a-8iXlO from the Staff

because the company took action to do precisely what the proposal had asked for Johnson

Johnson avaIl Feb 19 2008 receiving no-action relief under 14a-8IXIO from the Staff with

regard to proposal calling for the ability to call special meeting for shareholders owning

level of shares favored at 10% because Section 14A5-3 of the New Jersey Business Corporation

Act already allowed holders of 10% or more of the New Jersey companys common stock the

ability to call special meeting

As shown above when an ownership threshold has been changed the Staff has stated that

it will not concur In companys effort to exclude proposal under Rule 14-8iX10

Furthermore this position is consistent with the no-action letters cited by the Company The no-

action letters do not support the Companys contention that it may increase the ownership

threshold to 250% of the amount in the Proposal

The Company Placed the Amendment in Supermajority Bylaw

By placing the Amendment in By-Law 13 the Company removed the ability of

stockholders to amend the bylaw with simple majority The Companys Article of

Incorporation states

By-Laws3 8101112 13and39maynotbeamendedorrepealedbythe

stockholders and no provision Inconsistent therewith may be adopted by the

stockholders without the affirmative vote of the holders of at least 80% of the Voting

Stock voting together as single class

KSW Inc Form S-8 Feb 13 1997

The Proposal sought to add By-Law 41 which would require simple majority to

amend By placing the Amendment in By-Law 13 which requires at least 80% of the Voting

Stock to amend the Company has taken away the shareholders ability to amend the Amendment

by simple majority Moreover because the supermajority provision requires 80% of the Voting

Stock as opposed to votes cast the Company has made it extremely difficult for stockholders to

amend Last year proxies for the Companys 2011 annual meeting were solicited from 6366625

Company stockholders KSW Inc Submission of Matters to Vote of Security Holders Form

8-K May 52011 However only 2388612 votes were cast in the electIon for directors Id

Based on those numbers only 37% of the Voting Stock was voted implying that the likelihood of

receiving the 80% required by the supennajority provision is smalL
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The Ability to Include Statement of Support Has Been Removed

The ability of stockholder to include statement of Support for his or her nominee has

not been implemented The Proposal included language that stockholder mfring nomination

could lurnish statemcnt not to exceed 500 words in support of the nominees candidacy The

Amendment did not include this language or any language having the same effect The

statement of support was substantial part of the Proposal However the Company did not

implement it in the Amendment

The Ability to Form Shareholder Group In Order to Reach the Ownership

Threshold Has Been Removed

The ability of shareholder group having the ability to pool votes to reach the ownership

threshold has not been implemented The Proposal included language that stockholder or

group thereof could make nominrion The Amendment simply says stockholder Based

on the Companys 2011 proxy statement only one shareholder besides the CEO would reach the

ownership threshold in the Amendment KSW Inc 2011 Notice of Annual Meeting of

Stockholders FormDEF 14A Mar 302011 Furthermore because of the language of the By
Laws including the Amendment only one outside shareholder can even now after the

Amendment nominate director for election nominee that is not required by the Company to

be included on the proxy card The Proponent did not submit the Proposal for the purpose of

creating additional bather to shareholder nominations in general while not requiring access to

the Companys proxy card

The five material differences stated above show that the Proposal has clearly not been

substantially implemented In addition recent changes to Rule 14a-8i8 were put in place to

give shareholders the ability to among other things lower the ownership threshold While much

of the law concerned the now vacated Rule 14a-1 the private ordering function of Rule 14a-

8i8 remains In regards to private ordering the Commission has said that shareholders who

believe the 3% threshold is too high can take steps to seek to establish lower ownership

threshold Facilitating Shareholder Director Nominations Secuaities Act Release No 9136

Exchange Act Release No 62764 Investment Company Act Release No 29384 75 FecL Reg

5666856691 Aug 25 2010 Furthermore the Commission stated that Rule 14a-8CiX8 would

allow proposals that seek to include number of provisions relating to nominating directors for

inclusion in company proxy materials and disclosures related to such nominations that require

derent ownership threshol4 holding period or other qualifications or representations kL at
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56732 emphasis added The Proposal asks the Companys shareholders to vote on bylaw that

would implement Furlong Proxy Access Now the company claims that proxy access has been

implemented at 5% If this is true the Proposal seeks to lower the ownership threshold which is

allowed under Rule 14a-8iX8

CONCLUSION

encourage the Staff to agree that the Company may not properly exclude the Proposal

under 14a-8iXlO for several reasons First because there is no mention of shareholders ability

to place his or her nominee on the companys proxy card proxy access may not even be

available after the Amendment contrary to the Companys claims Second the ownership

threshold in the Amendment is 250% of the amount proposed which the Commission has stated

does not substantially implement Third the Company placed the Amendment in supermajority

bylaw Fourth the Amendment did not include the ability of shareholder to place statement of

support in favor of his or her nominee Fifth the Amendment differs from the proposal by

removing the shareholders ability to form groups to reach the ownership threshold In addition

the comments to rule 14a4cix8 state that shareholder may propose changes in ownership

levels to existing proxy access rules

Should the Staff need any additional information please feel free to contact me at 202
999-8854 or da@ fiiogf daLc Thank you for your time and consideration

Sincerelyv4
Daniel Rudewicz CFA

Enclosures

cc VIA ELECTRONIC MAIL
Mr James Oliviero

ioliviero@ksww.com

VIA ELECTRONIC MAlL
Mr Troy Harder

troy.harder@bgllp.com
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AMENDMENT NO.1
TO

AMENDED AND RESTATED BY-LAWS
OF

KSW INC

This Amendment No.1 to the Amended and Restated By-Laws the nv-Laws of KSW Inc
Delaware coiporation the Company is adopted by the Board of Directors of the Company on

January 2012

By-Law 13b is hereby deleted and replaced in its entirety to read as follows

Nominations of persons for election as Directors of the Company may be

made at meeting of stockholders by or at the direction of the Board or stockholder the

Nominator who meets the criteria and complies with the procedures set forth in this ByLaw
13 Each Nominator may nominate one candidate for election ata meeting All nominations by
Nominators must be made pursuant to timely notice in

proper
written form to the Secretary

To be eligible to make nomination Nominator must

have beneficially owned 5% or more of the Companys outstanding common
stock the Required Share continuously for at least one year

ii execute an undertaking that the Nominator agrees to assume all liability of any

violation of law or regulation arising out of the Nominators communications with

stockholders including the disclosure required by By-Law 13c and to the

extent it uses soliciting material other than the Companys proxy materials

comply with all applicable laws and regulations and

iii be current in all required filings with the Securities and Bxchange Commission

regarding such Nominators ownership of the Companys common stock
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RESOLVED pursuant to By-Law 39 of the Amended and Restated By-Laws the By-Laws of KSW
Inc KSW or the Company stockholders hereby amend the By-Laws to add By-Law 41 PROXY

ACCESS

The Company shall include in its proxy materials for meeting of stockholders the name

together with the Disclosure and Statement both as defined in this By-Law 41 of any person

nominated for election to the Board of Directors by stockholder or group
thereof the

Nominator and allow stockholders to vote with respect to such nominee on the Companys

proxy card Each Nominator may nominate one candidate for election at meeting

To be eligible to make nomination Nominatormust

have beneficially owned 2% cc more of the Companys outstanding common stock the

Required Shares continuously for at least one yeat

provide written notice received by the Companys Secretary within the time period specified

for shareholder proposals under Rule 14a-18 of the Securities and Exchange Act of 1934 as

amended or any successor provision thereto containing with respect to the nominee the

information required by these By-Laws and such nominees consent to being named in the

proxy statement and to serving as director if elected and with respect to the Nominator

proof of ownership of the Required Shares the information referred to in clauses and

above being referred to as the Disclosure and

execute an undertaking that the Nominator agrees to assume all liability of any violation of

law or regulation arising out of the Nominators communications with stockholders including the

Disclosure and to the extent it uses soliciting material other than the Companys proxy

materials comply with all applicable laws and regulations

The Nominator shall have the option to furnish statement not to exceed 500 words in support

of the nominees candidacy the Statement at the time the Disclosure is submitted to the

Companys Secretary The Board of Directors shall adopt procedure for timely resolving

disputes over whether notice of nomination was timely given and whether the Disclosure and

Statement comply with this By-Law 41 and any applicable SEC niles

Supporting Statement

The proposed amendment will give shareholders mccc effective means of exercising their fundamental

right to nominate directors It merely gives voice to the shareholders of KSW If the shareholders are

happy with the current directors they can vote for the incumbents In that case the board structure will

not change This proposal is only about giving shareholders the option to nominate director without

incurring significant costs KSW has the chance to be one of few companies that offers its shareholdeTh

proxy access Voting for this amendment will be very important step towards improving the corporate

governance landscape

WE URGE YOU TO VOTE FOR ThIS PROPOSAL
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Texas Tiny Harder

BRACEWET 1.wYait palmer

L.L washlngton.Dc

Conn.ctlcut 713.221.1456 OSkeGIULi
London Tiny.HardebglIp.cm

aceierI GiIet LLP

711 Losde1aeSPeet

HoutcnTalcas

January9 2012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Re KSW Inc Intention to Omit Stockholder Proposal

Ladies and Gentlemen

This letter is to inform you that KSW Inc the Company intends to exclude from its

proxy statement and form of proxy for the Companys 2012 annual meeting of stockholders

collectively the 2012 Proxy Materials stockholder proposal and statement in support

thereof the Proposal received from Furlong Fund LLC the Proponent The

Proponents letter setting forth the Proposal is attached hereto as

On behalf of the Company we hereby respectfully request that the Staff of the Division of

Corporation Finance of the Securities and Exchange Commission the Commission concur

in our opinion that the Proposal may be properly excluded from the 2012 Proxy Materials for

the reasons set forth below

The Company expects to file its definitive 2012 Proxy Materials with the Commission on or

about March 30 2012 and this letter is being submitted more than 80 calendar days before

such date in accordance with Rule 14a-8j In accordance with Sóction of Staff Legal

Bulletin No 14D November 2008 SLB 141 this letter is being emailed to the Staff

at sbarebolderproposals@sec.gov Because this request is being submitted electronically

pursuant to the guidance provided in SLB 141 the six copies ordinarily required by Rule

14a-8j are not enclosed herewith

In accordance with Rule 14a-8j copy of this submission is being fozwarded

simultaneously to the Proponent Pursuant to Rule 14a-8Qc and Section of SLB 14D the

Proponent is requested to copy the undersigned on any correspondence the Proponent may
choose to submit to the Staff
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As discussed more fully below we believe that the Proposal may properly be excluded from

the 2012 Proxy Materials pursuant to Rule 14a-8i10 because it has been substantially

implemented by the Company

Summary of the Proposal

The Proposal asks the stockholders of the Company to amend the Amended and Restated By-

Laws of the Company the By-Laws to add new By-Law that would allow shareholder

beneficially owning 2% or more of the Companys outstanding common stock continuously

for at least one year to nominate one candidate elóction to the Companys board of
dbsctors at meeting of stockholders

Reasons for Exclusion of the

We believe the Propoal may be properly omitted from the Companys 2012 Proxy Materials

pursuant to Rule 14a-8IX1O which permits the omission of stockholder proposal if the

company has already substantially implemented the proposal To be excluded the proposal

does not need to be implemented in full or exactly as presented by the proponent Rather the

standard for exclusion is substantial ixnpicmntntion SEC Release No 34-40018 at ii 30

May 21 1998 The Staff has provided no-action relief under Rule 14a-8iXlO when

company baa satisfied the essential objective of the proposal even lithe company did not

take the exact action requested by the proponent ii did not implement the proposal in every

detail or iii exercised discretion in determ4ning how to implement the proposal See e.g
Bank of America Corp December 15 2010 McKesson Corp April 2011 Exelon

Corp February 262010 and Johnson Johnson February 192008

The Board of Directors of the Company the Board is committed to ensuring effective

corporate governance and accordingly the Board periodically evaluates the Companys

governing documents to determine if any changes are advisable Alter receipt of the

Proposal the Board in consultation with legal counsel reviewed the shareholder nomination

provisions in the Companys By-Laws At meeting held on January 2012 the Board

recogithing the value of permitting the Companys stockholders who own significant

amount of the Companys common stock to nominate directors adopted the following

resolution to amend the existing By-Law 13b

RESOLVED pursuant to By-Law 39 ii of the Amended and Restated By-Laws

the By-Laws of KSW Inc KSW or the Company By-Law 13 is

amended to readin full as follows

3906017.1
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Nominations of persous for election as Directors of the Company may be

made at meeting of stockholders by or at the direction of the Board or ii
stockholder the Nntrrinfitor who meets the criteria and complies with the

procedures set forth in this By-Law 13 Each Nominator may nominate one

candidate for election at meeting All nomins.fions by Nominators must be

made pursuant to timely nolicà in proper written form to the Secretary

To be eligible to make nomination Nominator must

have beneficially owned 5% or more of the Companys outstanding

common stock the Required Shares continuously for at least one

year

ii execute an undertaking that the Nominator agrees to assume all

liability of any violation of law or regulation arising out of the

Nominators communications with stockholders including the

disclosure required by By-Law 13c and to the extant it uses

soliciting material other than the Companys proxy materials comply

with all applicable laws and regulations and

iii be current in all required filings with the Securities and Exchange

Commission regarding such Nominators ownership of the Companys
common stock

The text of By-Law 13 marked to show the changes resulting from the amendment is

reproduced in Attachment

In evaluating the ownership threshold to be required for shareholder nominitions the Board

took into account the market capitaJition of the Company Basedon the January 2012

closing price of the Companys common stock.on the NASDAQ Stock Market of $325 per

share the Proponents proposed ownership threshold of 2% would allow each shareholder

owning shares valued as low as $41500Q to nominate director at each aniuai stockholder

meeting As result the Board determined that 2% ownership threshold was too low and

that higher ownership threshold of 5% would allow stockholders who have meaningful

ownership interest in the Company to exercise their right to nominate directors to the Board

Aside from the change in the ownership threshold the Boards adopted amendment of the

By-Laws taken together with the remaining provisions of By-Law 13 is substantively the

same as the Proposal

39O6O17.1
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Based on he foregoing and on behalf of-the Company we respectfully request that the Staff

concur in our opinion that the Proposal may be properly excluded from the Companys 2012

Proxy Materials Ifyou have any questions or need any additional infonnalion please contact

the undersigned at 713 fll-1456 or tmy.bardcrbgllp.com

Very Iruly yours

Bracewell Giiilimii LLP

Troy Harder

/pd

Enclosures

cc Furlong Fund LLC

IOGStreetNE

Washington DC 20002

danfurlongfinmicial.com

James Oliviero

General Counsel

KSW Inc

37-16 23 Street

Long Island City New York 11101

3906017.1
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lOOStreetNE

Suite 710

Washington DC 20002

November 282011

CER727EDM4IL

Direetx of liwestor Pti
37-1623rd Stre

Longb1andatyNY 11101

To Whom it May ConcealE

lam uuea1y the benaf Ida owner of 4500 shares of common etock ofJCSW Inc lbCompazy
and have contlimously held at least $2000.0Owc1h fer moretban year as oftodays date intend to

conthme to hold these secuilties though the date of the Companyta ammal meeting of shareholder

in accordance with Rule 14a-8 of the Securities Exchange Act of 1934 Ibave enclosed abareboldu

prcpoeal to be included in the Companyerouy statemest and woxy cent r.lat1ug to the 2012 smt.aiil

If you would like to dls.iss any of the Items mentioned above please feel free to coatact me at 202
999-8854 orat finjrffnMd1 oem Thank you fer yourthne and conaideastion

S-

Daniel Rudewic CFA



RESOLVED1 puL to By-Law 39 of The Aniarded and Restated By-laws the By-Laws of KSW
Im or the Compauy stockholders herthy the By-Laws to add By-Law 41 PROXY
ACCESS

The Company shall include In its proxy niatcaials for meeting of stockholders the nam

together with the Disclosure and Stetemert both as defined in this By-Law 41 of any peru
-.tri1 for election to the Board of Directors by itnckholdor or gnalp tbmreof the

Nesninatce aixi allow atockholdas to vote with icspct to suck nosnhme as The Companys

pc cast thN meyone adidatefteclectionat meeting

To be eligible to make at iiilinaNthrnmst

larva biiii1y owned 2% or more of the Companys outstanding common stock the

Required Shares cclyforatleastcmcyear

pxovldc wziUcu notice received by lbs Ccnçars Secretary within the dine eciflcd

for shareholder proposals under Rile 14a-1$ of the Securities and Reclaige Ad of 1934w as

or any successor provision thareto with ze.pecL to the w.I11ec Athe
iirfornartion r0ikled by these By-laws arid suck nominees cOswar to being asmed in the

piwcytiI1 and to sassing as director if eeded and with respect to the Ni.rxiiartvr

proof of ownemship of the Requd Shares the hirwnatlon idto in clauses and

abovebdtoasDiscLoimaid

esecute an nndertakingthatds Nominator agrees to 1nn Uliabilityofatmy violation cr1

law or reubffrii ariswg cut cr1thnNoninntcrs ikfflviw with ockbeldass dlng the

Disclosure and in the it uses atiinti other than lbs Companys proxy

n4sj1 comply with nfl appliesbic laws acidargulatiosu

The Ncnimmator shall have the cçtionto 1lm.l slm1vt oct to exceed 500 words in support

of the ncinimica l4ncyr the Statemnent at the time the Disclosure is submitted to the

Companys Seaiy The Board of Direotcan shall alopt procechmro for timely resolving

disputes over whether notice of was timely givon and whether the Disciosuin and

Stetwwntcemaply with this By-Law 41 and any applicable SEC miss

The proposed nnsnntci will give shareholders mom ctic meatat of exercinug Their flmdamemital

sigh to iicnii directors It merely gives imee to the shareholders of KSW If lbs iboldem arc

happy with the u1 directors fiwy cm vets fir lb inaipibeats hr dat mac the board etractuxe will

not diangs Ths proposal only about giving shareholders The option to nomiatte director widrotit

incurring significant costs KSW has Thódianccto be one of few oomnuwar that offers its sharehalders

prony access Voting for this amendment will be Important step towards uvIug the corporate

WE URGE YOU 10 VflPOR1WS PROPOSAL
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PLLC
MthlRudcwkz

Dear fr Rudcw1

tha çwI31p of tharea of XSW Inc KSW in the P1dellLysjIp aeog ofFadong
0MB Memorandum M-07-16

Per my reab Pidelityrccds ci1 the punbase of 4500 shares ofXSW5n SeptembaiIOctobar200 The zlmres have ranained In the acccaL besesL dee Ibave fivwaided0tD COV de atatnenls fromhb2008 throg1x September 2011
afor fioned accnt

Pkasa notethat Fid yrecords fiimthe closing pdcc Intirniatlon as gIowa

IflghVgs-$50parthonNoyembor4aoog
.Low QodagPlicc $1.79

per share on Deoembcx 192008

hope youfind Ibis Infkirnia4nnhe1pft1 Por any oI Issues or geser1 inquiries regarding
your a000runt please cosdact PIdth yropresentalive at 800-544-6666 rnie
Sincerely

TObeWOOthUIh

liServIceat

OurPilW818799-16OCI11

PdWckpuceInwat1g
MaIIP.O Des 770001t .iiui4 C45277-O0

Office 500 StresS Smiths1d RI OJ7

1eIStOrOthcflW1KC csvIcce maybe psevided by Mlos1 PicW Selccs ILCrYIdcJkyMWC



Attachment

By-Law 13 as Amended

13 NOMINATIONS OF DIRECTORS ELECTION Subject to the rights if any of the

holders of any series of Preferred Stock to elect additional Directors under cimumstances

specified in Preferred Stock Designation only persons
who are nominated in accordance vith

the following procedures will be eligible for election as Directors of the Company

Nominations of persons for election as Directors of the Company may be made at

meeting of stockholders by or at the direction of the Board or iiby aay-stockholderwho is stockholder of record at the timo of giving of notice provided for meeta

the criteri and comulies with the erocedures set forth in this By-Law 13-who is antitlod to vote

for the election of Directors at the meetingand who complies with the procedures est forth in this

By Law 13 nominate otç cadi çr election metpA1l
nominations by steekhe1ders-NnmiuatQjnust be made pursuant to timely notice in

proper

written fonn to the Secretary

To be dicible to make nomination Nominator muati

have beneficially owned 5% or more of the Comnanys outstandina common stock the

il yite an that the Nominatcr aarees to fl assume all liability of any

violagç4 aW..prPPl31 ..Ut .the Nq inn With

bCl rcniri by v-Tr 1e 9.thc rntit
mes soliciting IfltCri1 other than the Comnanys uroxv materials comnlv with all

anulicable laws and renulations and

iif be current in all reauired fihinas with the Securities and Exchanae Commission reQardin2

such Nominators ownershin of the Comuanvs common stock

To be timely stockholders notice must be delivered to or mailed and received at the

principal executive offices of the Company not less than 60 calendar days prior to the meeting

PROVIDED HOWEVER that in the event that public announcement of the date of the meeting

is not made at least 75 calendar days prior to the date of the meeting notice by the stockholder to

be timely must be so received not later than the close of business on the 10th calendar day

following the day on which public announcement is first made of the date of the meeting To be

in proper written form such stockholders notice must set forth or include the name and

address as they appear on the Companys books of the stockholder giying the notice and of the

beneficial owner if any on whose behalf the nomination is made ii representation that the

stoókholder giving the notice is holder of record of stock of the Company entitled to vote at

such meeting and intenda to appear
in

person or by proxy at the meeting to nominate the person

or persons specified in the notice iii the class and number of shares of stock of the Company
owned beneficially and of record by the stockholder giving the notice and by the beneficial

owner if any on whose behalf the nomhvition is made cry desóription of all arrangements or



understandings between or among any ofA the stockholder giving the notice the beneficial

owner on whose behalf the notice is given each nominee and any other person or

persons nniing such person or persons pursuant to which the nomination or nominations are to

be made by the stockholder giving the nolice such other information regarding each nominee

proposed by the stockholder giving the notice as would be required to be incinded in proxy

statement filed pursuant to the proxy rules of the Securities and Exchange Commion had the

nominee been nominated or intended to be nominated by the Board and vi the signed consent

of each nominee to serve as director of the Company if so elected At the request of the Board

any person nominated by the Board for election as Director must furnish to the Secretary that

information required to be set forth in stockholders notice of noniintion which pertains to the

nominee The presiding officer of the meeting for election of Directors wil1 if the facts warrant

determine that nomination was not made in accordance with the procedures prescribed by this

By-Law 13 and if he or she should so deterrnine he or she will so declare to the meeting and the

defective nominAtion will be disregarded Notwithstanding the foregoing provisions of this By
Law 13 stockholder must also comply with all applicable requirements of the Securities

Exchange Act of 1934 as amended and the rules and regulations thereunder with respect to the

matters set forth in this By-Law 13



FURLONG FINANCIAL LLC

lOG STREET NE FURLONGF1NANCIAL.COM

SUITE 710
202999 8854

WASHINGTON DC 20002

January 272012

VIA FLECRONIC MAIL ANI HAND DELIVERY

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

IOOF Street NE

Washington DC 20549

Pmail shareboIderpmposals@sec.OV

Re KSW Inc

Proponents Position on Companys No-Acliosi Request Dated January 2012

Securities Exchanae Act of 1934-Rule 14a-8

Dear Ladies and Gentleman

As the investment advisor to the Pfrlong Fund LLC the Proponent and the beneficial

owner of the shares of KSW Inc the Company am writing to respond to the letter sent by

the Cçunpany to the Staff of the Division-of Corporation Finance the Staff of the Securities

and Exchange Connuission the Commission.requesting that the Staff concur with the

Companys view that the shartholder proposal and supporting statement the Proposal of the

Proponent mar be properly
excluded from the Companys proxy statement and form of proxy-

the Proxy Materials for the Companys 2012 animal meeting of stockholders the 2012

Annual Meeting ask the Staff to not concur that the Proposal may be excluded from the 2012

Annual Meeting Proxy Materials pursuant to Rule 14a-8.i10

ANALYSIS

Rule 14a-8i1O permits company to exclude shareholder proposal from its proxy

materials if the company has substantially implemented the action requested Texaco Inc

aail Mar 28 1991 citing Securities Exchange Act Release No 19135 Au 161983 The

Staff has stated it will consider whether the policies practices and procedures administered by

company address the operational and managerial programs as outlined by the guidelines

in the proposal Texaco Inc avaiL Mar 28 1991 Moreover the Staff stated that whether

proposal has been substantially implemented depends upon whether its particular policies

practices and procedures compare favorably with the guidelines of the proposal kL emphasis

added
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The Company claims that by amending By-Law 13b the Amendment of the

Companys Restated and Amended By-Laws the By-Laws the Proposal has been

substantially implemented However ask the Staff .10 not concur that the Proposal may be

excluded because proxy access has not been implemented by the Amendment the

ownership threshold has been raised to 250% of the threshold in the Proposal the proposal if

passed could be amended by majority instead of the supermajority required after the

Amendment the Proposal allows for statement of support for shareholder nominees

required to be placed cii the Companys proxy card while the By-Laws do not andS the

Proposal explicitly states that shareholders can form groups to reach the threshold while the By

Laws do not

Proxy Access Has Not Been Implemented

Claiming to recognize the value of offering proxy access the Board of Directors of the

Company the Board amended the Companys By-Laws on January 52012 There is

fundamental difference between how proxy access is implemented in the Proposal and how it is

implemente4 in the Amendment The Company has claimed to both the Proponent and the

flnaiicial press
that the Company offers proxy access See Kristin Gribben Adopting hvxy

Access Smart Defense Agenda Jan 232012 However the Companys version of proxy

access KSW Proxy Accessfound in the Amendment copy of which is attached to this

letter as ExhlbitA is not the same as the Proponents version of proxy access Pudong Proxy

Access found in the Proposal copy of which is attached to this letter as Exhibit

In August2010 the Commission adopted Rule 14a-11 of the Securities Exchange Act of

1934 Rule 14-l to provide proxy access to shareholders Facilitating Shareholder Director

Nominations Securities Act Release No 9136 Exchange Act Release No 62764 Investment

Company Act Release No 2938475 Fed Reg 56668 Aug 252010 Rule 14a-1 required

companies to include information about shareholder nominees for director in company proxy

statements and the names of the nominee or nominees as choker on ccnpany proxy ca-tic liL

at 56678 emphasis added The purpose of the Proposal was to offer the Companys

shareholders chance to vote on bylaw that would offer proxy access in much the same way

that Rule 14a-1 woul4 have More specifically by including the language shall include in its

proxy materials the Proposals bylaw would offer shareholders among other things the ability

to include the name of shareholder nominees for director as choices included in the Companys

Proxy Materials In contrast the Amendment doesnt mention.the ability of the stockholder to

access the Proxy Materials Nowhere in the Companys By-Laws including the Amendment

there mention of access to the Companys proxy materials for the shareholder making the

nomination KSW Inc FormS-8 Feb 131997 The ability to have shareholder nominees
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naineon the Companys proxy card is an important diffeiimce between KSW Proxy Access and

Furlong Proxy Access This difference alone should be enough for the Staff to reach the

conclusion that the Proposal has not been implemented

If the Amendment does not offer aŁcess to the Companys proxy card it clearly does not

compare favorably with the guidelines of the Proposal The Amendment merely creates rule

that any stockholder wishing to make noniintion must now own 5% of the Shares where

previously there was no level The Amendment has only created an additional impediment to

shareholder nominations Creating an additional requirement to make nomination while not

offering access to the Companys proxy materials does not compare favorably with the

guidelines of the Proposal

The Ownership Threshold Has Been Changed

Another important material difference between the Proposal and the Amendment is the

ownership threshold When companys action or other anthoriuics actions have yet to

implement the proposal at the precise ownership thresholds the Commission has ruled that

proposal has not been substantially implemented Thus the Proposal maynot be properly

excluded under 14a-8ilO

Owiwrshiz Threshold is 250% of the Level Proposed

The percentages of ownership required for shareholder nominations in the Ainennent and

the Proposal are substantially different The Amendment sets the ownership threshold for

shareholder nominations at 5%1his level is 250% of the ownership threshold in the ProposaL

2% ownership level is significantly easier to achieve than 5% level During the comment

periods for Rule l4a-11 the Commission received many letters concerning the ownership

threshold One such letter from the Council for Institutional Investors Clilaid out extensive

evidence as to why 5% threshold was too high In the companies in the CII study if the ten

largest institutional investoà that engage portfolio companies were to aggregate shares

aggregated holdings would reach ownership levels ranging from 2.l3%io 3.98% with an

average of 2.58% Council of Institutional Investors Comment Letter on SEC Release No 33-

9046.Au 42009 Using the 2.13% to 3.98% ownership level range in the study the

shareholders mentioned above would reach 5% in none of the companies in the sample but

would reach 2% in all of the companies in the sample Furthermore the Commission has stated

that it is concerned that at an ownership threshold of 5% proxy access would not be viable

More specifically the Commission stated We are concerned however that use of Rule 14a-ll

may not be consistently and realistically viable even by shareholder groups if the unifonn
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ownership threshold were set at 5% orbigher Facilitating Shareholder Director Nominations

Securities Act Release No 9136 Exchange Act Release No 62764 Investment Company Act

Release No 2938475 Fed Rug 5666856692 Aug 25 2010

iL The Stafis Position on Special Meetina OwnershiD Threshold Channes

To date the Staff has yet to consider proposal where company claimed it had

substantially implemented proxy access while increasing the ownership threshold Due to the

lack of precedent concerning proxy access the special meeting proposals and the proxy access

proposals can be compared because the presence of an ownership threshold makes them

analogous In ATT Inc the Staff stated that it was unable to concur with the companys view

that by implementing the ability to call special meeting at level of 150% of the amount in the

proponent proposal the proposal.may be excluded under 14a-8IX1O ATT Inc avail Feb

122010 see afro General Dynamics Corp avail Jan 242011 commenting that the Staff

does not believe the proposal may be omitted from its proxy materials in reliance on 14a-

8iXIO noting the proposal specifically seeks allow shareholders to call special meeting if

they own in the aggregate 10% of the companys outstanding common stock whereas General

Dynamics bylaw requires special meeting to be called at the request of group of

shareholders only if the group owns in the aggregate at least 25% of General Dynamics

outstanding voting stock Allegheny Energy Inc avail Jan 15 2009 rejecting request to

concur that proposal may be excluded pursuant to Rule 14a-$il0 where the proposal asked

for an amendment for 10% holders to be able to call special meeting and the company amended

its bylaws to allow 25% holders to call special meeting AMNffealthcare Services Inc avail.

Dec 30 2008 refusing to concur with companys 14a-8i10 request because the proposal

called for 10% ownership threshold to call special meeting and the company offered only

thàse shareholders owning 25% or more the ability to call special meetings

The position that an ownership threshold change is not equivalent to substantial

implementation is consistent with the Staff no-action letters cited by the Company in its no-

action request For example the first no-action letter the Company cited was Bank ofAmerica

Inc avail Dec 152010 Bank of America was granted relief under 14a-8i10becausethe

proponents proposal called for among other things 10% requirement to call special

meeting Bank of America was gtanted the relief because it amended its bylaws to allow those

holding 10% of shares outstanding the ability to call special meeting It is imposant to note that

the ownership threshold in the proponents proposal and the amendment were both 10% There

was no change in the ownership threshold This is also ue for the other no-action letters cited by

the Company See Mclesson Ccrp..avail Apr 2011 receivingno-action relief under ida

8ciXlO from the Staff because the company had already committed to providingshareholders
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at companys upcoming annual meeting with an oppOrtunity to approve nments to

companys certificate of incorporation that would Iiminatc the supermajority provision

Excelon Corp avail Feb 26 2010 receiving no-action relief under l4a-8i10 from the Staff

because the company took action to do precisely what the proposal had asked for Johnson

Johnson avail Feb 19 2008 receiving no-action relief under 14a-8iXlO from the Staff with

regard tO proposal calling for the ability to call special meeting for shareholders owning

level of shares favored at 10% because Section 14A5-3 of the New Jersey Business Corporation

Act aleady allowed holders of 10% ormore of the New Jersey companys common stock the

ability to call special meeting

As shown above when an ownership threshold has been changed the Staff bas stated that

it will not concur in companys effort to exclude proposal under Rule 14a-8iXlO

Furthexmore this position is consistent with the no-action letters cited by the Company The no-

action letters do not support the Companys contention that it may increase the ownership

threshold to 250% of the amount in the Proposal

The Company Placed the Amendment in Supermajority Bylaw

By placing the AmeMnint in By-Law 13 the Company removed the ability of

stockholders to amend the bylaw with simple majority The Companys Article of

Incorporation states

By-Laws3 810111213 and39maynotbeamended orrepealedbythe

stockholders and no provision inconsistent therewith may be adopted by the

stockholders without the fflrmtive vote of the holders of at least 80% of the Voting

Stock voting together as single class

KSW Inc FormS-8Feb 131997

The Proposal sought to add By-Law 41 which would require simple majority to

amend By placing the Amendmentin By-Law 13 which requires at least 80% of the Voting

Stock to amend the Company has taken away the shareholders ability.to amend the Amendment

by simple majority Moreover because the supennajority provision requires 80% of the Voting

Stock as opposed to votes cast the Company has made it extremely difficult for stockholders to

amend Last year proxies for the Companys 2011 24mn21 meeting were solicited from 6366625

Company stockholders KSW Inc Submission of Matters to Vote of Security Holders Form

8-K May 52011 However only 2388612 votes were cast in the election for directors Id

Based on those numbers only 37% of the Voting Stock was voted implying that the likelihood of

receiving the 80% reqUired by the superma onty provision is smalL
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The Ability to Include Statement of Support Has Been Removed

The ability of stockholder to include statement of support for his or her nominee has

not been implemented The Proposal included language that stockholder nrning nomination

tould furnish statement not to exceed 500 words in support of the nominees candidacy The

Amendment did not include this language or any language having the same effect The

statement of support was substantial part of the Proposal However the Company did not

implement it in the Amendment

The Ability to Form Shareholder Group in Order to Reach the Ownership

Threshold Has Been Removed

The ability of shareholder group having the ability to pooi votes to reach the ownership

threshold has not been implemented The Proposal included language that stockholder or

group thereof could make nomination The Amendment simply says stockholder Based

on the Companys 2011 proxy statement only one shareholder besides the CO would reach the

ownership threshold in the Amendment KSW Inc 2011 Notice of Annual Meeting of

Stockholders FormDEF 14A Mar 30 201 Furthermore because of the language of the By
Laws including the Amendment only one outside shareholder can even now after the

Amendment nominate director for election nominee that is not required by the Company to

be included on the proxy Łard The Proponent did not submit the Proposal fo thepurpos of

creating additional barrier to shareholder nominations in general while not requiring access to

the Corn proxy card

The five material differences stated above show that the Proposal has clearly not been

substantially implemented In addition recent changes to Rule 14a-8iX8 were put
in place to

give shareholders the ability to among other things lower the ownership threshold While much

of the law ccncerned the now vacated Rule 14a-11 the private ordering function of Rule Ha
8iX8 remains In regards to private ordering the Commission has said that shareholders who

believe the 3% threshold is too high can take steps to seek to establish lower ownership

threshold Facilitating Shareholder Director Nominations Securities Act Release No 9136

Exchange Act Release No 62764 Investment Company Act Release No 2938475 Fed Reg

5666856691 Aug 25 2010 Furthermore the Commission stated that Rule 14a-8iX8 would

allow proposals that seek to include number of provisions relating to nomin2ting directors for

inclusion in company proxy materials and disclosures related to such nominations that require

dfferenr ownerrhzp threshold holding period or other qualifications or representations IS at
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56732 emphasis added The Proposal asks the Companys shareholders to vote on bylaw that

would implement Furlong Proxy Access Now the company claims that proxy access has been

implemented at 5% If this is true the Proposal seel to lower the ownership threshold which is

allowed under Rule 14a-8iX8

CONCLUSION

encourage the Staff to agree that the Company may not propeiiy exclude the Proposal

under 14a-8iXlO for several reasons lirst because there is no mention of shareholders ability

to place his or her nominee on the companys proxy card proxy access may not even be

available after the Amendment contrary to the Companys claims Second the ownership

threshold in-the Amendment is 250% of the amount proposed which the Commissionhas stated

does not substantially implement Third the Company placed the Amendment in supennajority

bylaw Fourth the Amendment did not include the ability of shareholder to place statement of

support
in favor of his or her nominee Fifth the Amendment differs from the proposal by

removing the shareholders ability to fonn groups to reach the ownership threshold In addition

the ominents to rule 14a-8iX8 state that shareholder may propose changes in ownership

levels to existing proxy access rules

Should the Staff need any additional information please feel free to Łontact me at 202
999-8854 or dan@furloægfinanciaLcom Thank you for your time and consideration

Sincerely

Daniel Rudewicz CPA

Enclosures

cc VIA ELeCIRONICMML

Mr James Oliviero

joliviero@ksww.com

VIA ELECTRONICMAIL

Mr Tiny Harder

trov.harder@belln.com
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AMENDMENT NO.1

TO
AMENDED AND 1IE1ATED BY-LAWS

OF
ISWJNC

This Ainenchnent No.1 to the Amended and Restated By-laws the By-Laws of KSW Inc

Delaware coiporaticu the Company is adopted by the Board of Directors of the Company on

January 52012

By-Law 13b is hereby deleted and replaced in its entirety toread as follows

Nominations of persons for election as Directors of the Company may be

made at meeting of stockholders by or at the direction of the Board or ii stockholder the

Nominator who meets the criteria and complies with the procedures set forth in this By-Law

13 Each Nominator may nominate one candidate for election at meeting All nominations by

Nominators must be made pursuant to timely notice in proper written form to.the Secretary

To be eligible to make nomination Nominator must

have beneficially owned 5% or more of the Companys outstanding common

stock the Required Shares continuously for at least one year

ii execute an undertaking that the Nominator agrees to assume all liability of any

violation of law or regulation arising out of the Nominatns communications with

stockholders including the disclosure required by By-Law 13c and to the

extent it uses soliciting material other than the Companys proxy materials

comply with all applicable laws and regulations and

iii be current in all required filings with the Securities and Exchange Commission

regarding such Nominators ownership of the Companys common stock
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RESOLVED pursuant to By-Law 39 of the Amended and Restated By-Laws the By-Laws of KSW
Inc KSW or the Ccmany stockholders hereby amend the By-Laws to add By-Law 41 PROXY

ACCESS

The Company shall include in its proxy matexials for meeting of stockholders the name
together with the Disclosure and Statement both as defined in this By-Law 41 of any person

nominated for election to the Board of Directors by stockholder or group thereof the

Nominator and allow stockholders to vote with respect to such nominee on the Companys

proxy card Each Nominator may nominate one candidate for election at meeting

To be eligible to make nomination Nominator must

have beneficially owned 2% or more of the Companys outstanding common stock the

Rcqured Shares continuously for at least one year

bprovide written notice received by the Companys Secretary within the time period specified

for shareholder proposals under Rule 14a-18 of the Securities and Exchange Act of 1934 as

amended or any successor provision thereto containing with inspect to the nominee the

information required by these By-Laws and such nominees consent to being named in the

proxy statement and to serving as director if elected and with respect to the Nominator

proof of ownership of the Required Shares the information zcfcul to in clauses and

abàve being referred to as the Disclosure and

xecute an undertaking that the Nominator agrees to assume all liability of any violation of

law or regulation arising out of the Nominators communications with stockholders including the

Disclosure and to the extent it uses soliciting aterial other than the Companys proxy

materials comply with all applicable laws and regulations

The Nominator shall have the option to furnish statement not to exceed 500 words in support

of the nominees candidacy the Statement at the time the Disclosure is submitted to the

Companys Secretary The Board of Directors shall adopt procedure for timely resolving

disputes over whether notice of nomination was timely given and whether the Disclosure and

Statement comply with this By-Law 41 and any applicable SEC rules

Supporting Statement

The proposed amendment will give shareholders more effective means of exercising their fimdameiital

right to nominate directors It merely gives voice to the shareholders of KSW If the tharehpldem are

happy with the current directors they can vote for the inºumbents In that case the board sttuctuze will

not change This proposal is only about giving shareholders the option to nominate director without

incurring significant costs KSW has the chance to be one of few companies that offers its shareholders

proxy access Voting for this amendment will be very important step towards improving the corporate

governance landscape

WE URGE YOu TO VOTE FOR THIS PROPOSAL
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Office of ChiefCounsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Re KSW Inc Intention to Omit Stockholder Proposal

Ladles and Gentlemen

This letter is to inform you that KSW Inc the Company intends to exclude from its

proxy statement and fbrm of proxy for the Companys 2012 inwl meeting of stockholders

collectively the 2012 Proxy Materials stockholder proposal and statement in support

thereof the Proposal received from Furlong Fund LLC the Proponent The

Proponents letter setting forth the Proposal is attached hereto as Attachment

On behalf of the Company we hereby respectfully request that the Staff of the Division of

Corporation Finance of the Securities and Exchange Commission the Commission concur

in our opinion that the Proposal may be properly excluded from the 2012 Proxy Materials for

the reasons set forth below

The Company expects to file its definitive 2012 Proxy Materials with the Commission on or

about March 30 2012 and this letter is being submitted more than 80 calendar days before

such date in accordance with Rule 14a-8j In accordance with Section of Staff Legal

Bulletin No 14D Novenibcr7 2008 SLB 141 this letter is being emailed to the Staff

at shareholderproposalssec.gov Because this request is being submitted electronically

pursuant to the guidance provided in SLB 14D six copies ordinarily requited by Rule

14a-83 are not enclosed herewitb

In accordance with Rule 14a-8j copy of this submission is being forwarded

simultaneously to the Proponent Pursuant to Rule 14a-8k and Section of SLB 14D the

Proponent is requested to copy the undersigned on any correspondence the Proponent may
choose to submit to the StaE
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As discussed more ftifly below we believe that the Proposal may properly be excluded from

the 2012 Proxy Materials pursuant to Rule 14a-8iXlO because it has been substantially

implemented by the Company

Summary of the Proposal

The Proposal asks the stockholders of the Company to amend the Amended and Restated By
Laws of the Company the By-Laws to add new By-Law that would allow shareholder

beneficially owning 2% or more of the Companys outstanding common stock continuously

for at least one year to nominate one candidate for election to the Companys board of

directors at meeting of stockholders

Reasons for Exclusion of the Proposal

We believe the Proposal may be properly omitted from the Companys 2012 Proxy Materials

pursuant to Rule 14a-8XlO which permits the omission of stockholder proposal if the

company has already substantially implemented the proposal To be excluded the proposal

does not need to be implemented in full or exactly as presented by the proponent Rather the

standard for exclusion is substantial implementation SEC Release No 34-40018 at 30

May 21 1998 The Staff has providedno-aetion relief under Rule 14a-8iXlO when

company has satisfied the essential objective of the proposal even if the company did not

take the exact action requested by the proponent iidid not implement the proposal in every

detail or iii exercised discretion in determining bow to implement the proposaL See e.g

Bank of America Corp December 15 2010 Mclesson Corp April 2011 Exelon

Corp February 262010 and Johnson Johnson February 192008

The Beard of Directors of the Company the Board is committed to ensuring effective

corporate governance and accordingly the Board periodically evaluates the Companys

governing documents to determine if any changes are advisable After receipt of the

Proposal the Board in consultation with legal counsel reviewed the shareholder nominatian

provisions in the Companys By-Laws At meeting held on January 2012 the Board

recognbing the value of permitting the Companys stockholders who own significant

amount of the Companys common stock to nominate directors adopted the following

resolutiontoamendtheexistingBy-Law 13b

RESOLVED pursuant to By-Law 39 ii of the Amended and Restated By-Laws

the By-Laws of 18W Inc 18W or the Company By-Law 13 is

amendedtoreadinfllasfollows

39O6O7i
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Nominations of persons for election as Directors of the Company may be

made at meeting of stockholders by or at the direction of the Board orii

stockholder the Nominator who meets the oriteria and complies with the

procedures set forth in this By-Law 13 Each Nominator may nominate one

candidate for election at meeting All nominnlions by Noniinatnrs must be

made pursuant to timely notice in
proper

written form to the Secretary

To be eligible to make nomination Nominator must

have beneficially owned 5% or more of the Companys outstanding

common stock the Required Shares continuously for at least one

year

ii execute an undertaking that the Noniintor agrees to assume all

liability of any violation of law or regulation arLing out of the

Nominators communications with stockholders including the

disclosure required by By-Law 13c and to the extent it uses

soliciting material other than the Companys proxy materials comply

with all applicable laws and regulations and

iii be cunent in all required filings with the Securities and Exchange

Commission regarding such Nominators ownership of the Companys

common stock

The text of By-Law 13 marked to show the changes resulting from the amendment is

reproduced in Attachment

In evalus1ing the ownership threshold to be required for shareholder nominations the Board

took into account the market capit1itionof the Company Based on the January 2012

closing price of the Companys common stock.on the NASDAQ Stock Market of $3.25 per

share the Proponents proposed ownership tbieshold of 2% would allow each shareholder

owning shares valued as low as $415000 to nominate director at canh annual stockholder

meeting As result the Board determined that 2% ownership threshold was too low and

that higher ownership threshold of 5% would allow stockholders who have meaningful

ownership interest in the Company to exercise their right to nominate directors to the Board

Aside from the change in the ownership threshold the Boards adopted amendment of the

By-Laws taken together with the renining provisions of By-Law 13 is substantively the

same as the Proposal

3906017.1
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Based on he foregoing and on behalf ofthe Qompany we respectfully request that the Staff

concur in our opinion that the Proposal may be properly excluded from the Companys 2012

Proxy Materials ifyou have any questions or need any additional information please contact

the undersigned at 713 221-1456 or troyiarderbgllp.com

Very truly yours

Bxacewell Giuliani LLP

TxoyLHarder

1$
Enclosures

cc Furlong Fund LLC

100 StreetNE

Washington DC 20002

danªfurlongfiuimciaLcom

Jathes Oliviero

General Counsel

KSW Inc

37-16 23 Street

LonglslandCityNewYork 11101

3906017.1
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Sincerely
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Attachment

By-Law 13 as Amended

13 NOMINATIONS OF DIRECTORS ELECTION Subject to the rights if any of the

holders of any series of Pirfrrvd Stock to elect additional Directors under circumstances

specified in Preferred Stock Designation only persons
who are nominated in accordance ith

the following procedures will be eligible for election as Directors of the Company

Nominations of persons
for election as Directors of the Company may be made at

meeting of stockholders by or at the direction of the Board or ii by eny-stockholder

Nominator who is-a steekhalder ef reseed at the of giving of nedee previded for meets

the criteris SNI comulies with the orocedüres set forthin this By-Law.13 who is entitled to vote

fer the eleetien efDireeters at the meeting asâ who eemplies with the preeedwee set forth in this

By Law13 Each Nominator may nominate one candidate for election at meetinaAfl

namisations by eteelEheldorS-NQQJflUSt be made pursuant to timely notice in proper

written form to the Secretary

To be eli2iblc to make nomination Nominator must

rn have beneficially owned 5% or more of the Comnanvs outstandinc common stock the

Reoufred Shares continuously for at least one vean

Cif execute an ndertakina.thet the Nrrniinatnr aarees to fl assume all liability of any

violation of law or regulation arisinQ out of the Nominators communications with

stockholders includina the disclosure reouired by By-Law 13c and to the tt it

uses solicitina material other then the Comnanvs uroxv materials comely with all

anolicable laws and reaalations and

iii be current in all reauired fihinos with the Securities and ExthenQe Commission reQardina

such Nominators ownershin of the Comnanys common stock

To be timely stocitholders notice must be delivered to or mailed and .received at the

principal executive offices of the Company not less than 60 calendar days prior to the meeting

PROVIDED HOWEVER that in the event that public announcement of the date of the meeting

is not made at least 75 calendar days prior to the date of the meeting notice by the stockholder to

be timely must be so received not later than the close of business on the 10th calcrsier day

following the day on which public announcement is first made of the date of the meeting To be

in proper written form such stockholders notice must set forth or include the name and

address as they appear on the Compans books of the stockholder giving the notice and of the

beneficial owner if any on whose behalf the nomination is made ii representation that the

stockholder giving the notice is holder of record of stock of the Company entitled to vote at

such meeting and intenda to appear
in

person or by proxy at the meeting to nominate the person

or persons specified in the notice iii the class and number of shares of stock of the Company

owned beneficially and of record by the stockholder giving the notice and by the beneficial

owner if any on whose behalf the nomination is made iv description of all arrangements or



understandings between or among any ofA the stockholder giving the notice the benccial

owner on whose behalf the notice is given each nominee and any other person or

persons naming such persàn or persons pursuant to which the nomination or nominations are to

be made by the stockholder giving the notice such other information regarding each nominee

proposed by the stockholder giving the notice as would be required to be included in proxy

statement 1ed pursuant to the proxy rules of the Securities and Exchange Commission had the

nominee been nominated or intended to be nnminnted by the Board and vi the signed consent

of each nomineeto serve as director of the Company if so elected At the request of the Board

any person nominated by the Board for election as Director must furnish to the Secrelaiy that

information required to be set forth in stockholders notice of nominon which pertains to the

nominee The presiding officer of the meeting for election of Directors will if the facts warrant

determine that nomination was not made in accordance with the procedures prescribed by this

By-Law 13 and if he or she should so determine he or she will so declare to the meeting and the

defective nomination will be disregarded Notwithstanding the foregoing provisions of this By
Law 13 stockholder must also comply with all applicable requirements of the Securities

Exchange Act of 1934 as amended and the rules and regulations thereunder with respect to the

matters set forth in this By-Law 13


